RRC STAFF OPINION

Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. STATE BOARD OF BARBER EXAMINERS
RULE CITATION:
21 NCAC 06F .0101
RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous



X
Unnecessary



Extend the period of review

COMMENT:

It is either unclear why or unnecessary for the rules to require a minimum of 10 barber chairs in (a)(2).
In (a)(6) the rules limit each barber chair to a minimum of two students while sub-items (3), (4),(5) and (13) specify square footage and minimum separations and sink requirements for any individual barber chair. There is no rule or statute cited limiting the minimum number of students that a barber school must have enrolled. That would imply that a school might have fewer than 19 students and thus require fewer than 10 chairs.

It is also unclear whether the requirement is one barber chair per two students as set out in (a)(6) or “no more than one student enrolled per barber chair” as set out in (b) page 2 lines 41 and 42. The only difference in the two rules refers to schools “permitted prior to December 1, 1994” in (b). However the remaining requirements of the rules are essentially the same and it is unclear why there is a different student per chair requirement.
That said, there is no basis for objecting to a rule based on ambiguity that is actually not ambiguous but instead seems arbitrary. Staff raises this objection as a means of determining whether the agency actually intends to have a difference based solely on the date of permitting.
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RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

There is no authority cited to refuse to renew a license, certificate or permit (hereinafter “license”) during the pendency of any investigation or hearing over a complaint concerning a licensee. All the statutes cited refer to an established condition, e.g. “gross malpractice or gross incompetence” in 86A-18(2). That means the gross malpractice or incompetence must be established either as the result of a liability lawsuit or a board hearing and final decision (and any appeals following those decisions).
The board could refuse to issue a license until it was satisfied that a person had met all the qualifications of licensure, including not having committed any of the prohibitions in the various statutes referred to. But it could not refuse to renew a license based on an accusation or complaint until there was a final decision (including any appellate review) in the matter.

As a matter of fact G.S. 86A-19, not cited or referred to by the board in its rule specifically states that the board:

… may neither refuse to issue nor refuse to renew, or suspend or revoke any certificate of registration, barbershop permit, or barber school permit, for any of these causes except in accordance with the provisions of Chapter 150B of the General Statutes.
G.S. 150B sets out how the board must conduct any enforcement action and how to determine when it is completed.
§ 86A‑1.  Necessity for certificate of registration and shop or school permit.

No person or combination of persons shall, either directly or indirectly, practice or attempt to practice barbering in the State of North Carolina without first obtaining a certificate of registration either as a registered apprentice or as a registered barber issued pursuant to provisions of this Chapter by the State Board of Barber Examiners. No person or combination of persons, or corporation, shall operate, manage or attempt to operate or manage a barber school, barbershop, or any other place where barber services are rendered, after July 1, 1945, without first obtaining a shop permit, or school permit, issued by the State Board of Barber Examiners, pursuant to the provisions of this Chapter. (1929, c. 119, s. 1; 1941, c. 375, s. 1; 1945, c. 830, s. 1; 1979, c. 695, s. 1.)

§ 86A‑10.  Issuance of certificates of registration.

Whenever the provisions of this Chapter have been complied with, the Board shall issue, or have issued, a certificate of registration as a registered barber or as a registered apprentice, as the case may be. (1929, c. 119, s. 11; 1979, c. 695, s. 1; 1981, c. 457, s. 5.)
§ 86A‑17.  Renewal or restoration of certificate.

(a)
Registered barbers who continue in practice shall annually, on or before May 31 of each year, renew their certificates of registration and furnish such health certificate as the Board may require and pay the required renewal fee. Every certificate of registration shall expire on the 31st day of May in each year. Any certificate of registration issued under this Chapter is automatically suspended by operation of law after failure to renew the certificate of registration by the expiration date.

(b)
A registered barber whose certificate of registration has expired may have the certificate restored immediately upon paying all lapsed renewal fees and the required late fee and furnishing a health certificate if required by the Board. Where a registered barber's certificate of registration has expired for a period greater than six months, the Board may impose civil penalties pursuant to G.S. 86A‑27. A registered barber whose certificate has expired for a period of five years shall be required to take the clinical examination prescribed by the State Board of Barber Examiners and otherwise comply with the provisions of this Chapter before engaging in the practice of barbering. No registered barber who is reissued a certificate under this subsection shall be required to serve an apprenticeship as a prerequisite to reissuance of the certificate.

(c)
All persons serving in the United States armed forces and persons whose certificates of registration as a registered barber were in force one year prior to entering service may, without taking the required examination, renew their certificates within 90 days after receiving an honorable discharge, by paying the current annual license fee and furnishing the State Board of Barber Examiners with a satisfactory health certificate if required by the Board. (1929, c. 119, s. 18; 1937, c. 138, s. 5; 1945, c. 830, s. 5; 1973, c. 605; 1979, c. 695, s. 1; 1981, c. 457, s. 11; 1995 (Reg. Sess., 1996), c. 605, s. 9; 2004‑146, s. 5.)
§ 86A‑18.  Disqualifications for certificate.

The Board may either refuse to issue or to renew, or may suspend or revoke any certificate of registration or barbershop permit or barber school permit for any one or combination of the following causes:

(1)
Conviction of the applicant or certificate holder of a felony proved by certified copy of the record of the court conviction;
(2)
Gross malpractice or gross incompetence;

(3)
Continued practice by a person knowingly having an infectious or contagious disease after being warned in writing by the Board to cease practice;

(4)
Habitual drunkenness or habitual addiction to the use of morphine, cocaine or other habit forming drugs;

(5)
The commission of any of the offenses described in subdivisions (3), (5), and (6) of G.S. 86A‑20;

(6)
The violation of any one or more of the sanitary rules and regulations established by statute or rule or regulation of the Board, provided that the Board has previously given two written warnings to the individual committing the violation;

(7)
The violation of the rules and regulations pertaining to barber schools, provided that the Board has previously given two written warnings to the school. (1929, c. 119, s. 19; 1941, c. 375, s. 8; 1945, c. 830, s. 6; 1961, c. 477, s. 4; 1979, c. 695, s. 1; 1981, c. 457, s. 9.)
§ 86A‑19.  Refusal, revocation or suspension of certificates or permits.

The Board may neither refuse to issue nor refuse to renew, or suspend or revoke any certificate of registration, barbershop permit, or barber school permit, for any of these causes except in accordance with the provisions of Chapter 150B of the General Statutes. (1929, c. 119, s. 20; 1939, c. 218, s. 1; 1945, c. 830, s. 7; 1953, c. 1041, s. 2; 1973, c. 1331, s. 3; 1979, c. 695, s. 1.)
§ 86A‑20.  Misdemeanors.

Each of the following acts constitutes a Class 3 misdemeanor:

(1)
Violation of any of the provisions of G.S. 86A‑1;

(2)
Obtaining or attempting to obtain a certificate of registration for money other than the required fee or any other thing of value, or by fraudulent misrepresentations;

(3)
Practicing or attempting to practice by fraudulent misrepresentations;

(4)
Willful failure to display a certificate of registration as required by G.S. 86A‑16;

(5)
Practicing or attempting to practice barbering during the period of suspension or revocation of any certificate of registration granted under this Chapter.  Each day's operation during a period of suspension or revocation shall be deemed a separate offense;

(6)
Permitting any person in one's employ, supervision or control to practice as a barber unless that person holds a certificate as a registered barber or registered apprentice. (1929, c. 119, s. 21; 1933, c. 95, s. 1; 1937, c. 138, s. 6; 1941, c. 375, ss. 9, 10; 1951, c. 821, s. 2; 1971, c. 819; 1979, c. 695, s. 1; 1981, c. 457, s. 10; 1993, c. 539, s. 601; 1994, Ex. Sess., c. 24, s. 14(c).)
Joseph J. DeLuca, Jr.

Commission Counsel

