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AGENCY:
COMMISSION FOR PUBLIC HEALTH
RULE CITATION:
15A NCAC 13B .0833
RECOMMENDED ACTION:


Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous



X
Unnecessary



Extend the period of review

COMMENT:

It is unclear why the agency requires a permit to be submitted by January 1 – and it is also unclear whether the agency actually enforces this requirement – as required by (c) and (d). In (j) the rule states that permits “issued after January 1 shall be effective only until December 31 of that calendar year.” It seems that it would be sufficient to allow an applicant to decide whether it was worth it to submit an application for whatever period of time it would be valid. If the provisions in (c) and (d) are what the agency desires and the permits are issued for one year, then the portion of the rule in (j) stating that permits issued “after January 1 shall be effective only until December 31 of that year is unnecessary.

The agency has not cited sufficient authority for the provision in (h) to “refuse to process a permit application” if the applicant has unsettled enforcement actions, especially if that application is unrelated to the enforcement action. If there is a basis for refusing to process the permit independent of the enforcement action, the agency is free to act on that basis. But it is not authorized to refuse to issue the permit merely because there is other action pending against the applicant.
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