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STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:

6714 Mail Service Center

Raleigh, NC 27699-6714
	Street address:

1711 New Hope Church Rd

Raleigh, NC 27609-6285



January 22, 2009
Nancy C. Pate
Coastal Resources Commission
1601 Mail Service Center
Raleigh, NC  27699-1601
Re:  15A NCAC 07J .0701
Dear Ms. Pate:

At its January 22, 2009 meeting the Rules Review Commission objected to the above-captioned rule in accordance with G.S. 150B-21.10.
The Commission objected to this rule based on lack of authority.  In (a) this rule sets out certain legal positions that are outside the agency's rulemaking authority or are unnecessary:
1. The first sentence states that a person denied a permit may seek a variance from the normal permit conditions.  This is acceptable for the agency to specify.

2. However at the end of that first sentence and further in this paragraph and in (c)(6) the agency sets out the proviso that if the applicant wishes to do that, he cannot either then or later file a contested case proceeding over the initial agency decision.  Any dispute over the agency's initial decision must be settled prior to seeking a variance appears to be the agency's position.  This may or may not be a correct statement of the consequences of the APA and other NC law, but it is not within the agency's authority to attempt to write that law.  To the extent that it is a correct statement of the law, then this portion of the rule is unnecessary.

While the agency is entitled to set certain conditions in seeking a variance, the agency may not require an applicant to give up an avenue of due process that might be granted by the APA in order to seek some other relief that might be available and to which the applicant is entitled.

The last sentence of (a) sets certain conditions that must be met prior to seeking a variance and it is counsel's position that these conditions are within the agency's authority.
Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission's action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.
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