RRC STAFF OPINION

Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. BOARD OF COSMETIC ART EXAMINERS
RULE CITATION:
21 NCAC 14H .0105
RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:


In (f) this rule specifies that the Board has “sufficient cause” to revoke the letter of approval or permit to operate the cosmetology shop if the licensee has a “violation of any rule in this chapter or the operation of a beauty establishment.”
Staff does not believe the agency would have the authority to revoke the license for a violation of “any rule in this chapter.” The rules in Chapter 14H are sanitation rules for the shop. If a licensee violates any rule there are penalties that result in a reduced inspection score. The agency would not be entitled to revoke the shop license for a rule violation that did not result in a failing score.
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COMMENT:


Paragraphs (e) and (g) appear to be contradictory. At the least it is unclear what the rule is.
Paragraph (e) specifies that a student transferring into a cosmetology curriculum from either a manicurist curriculum or esthetic curriculum “shall not receive credit for hours received in the manicurist or an esthetic curriculum.” However (g) specifies that at least a licensed manicurist or esthetician who is in training “may apply [presumably that would include ‘transfer’] up to 50 percent of required hours earned [presumably in the manicurist or esthetic curriculum taken to earn licensure in those respective fields]” toward “another cosmetic art curriculum.” It appears that (e) forbids what (g) at least partly allows.
It may be that the two parts are intended to treat unlicensed students differently than licensed students wishing to broaden their licensure. If that is the intent, the rule is not clear.

It should be noted that (h) does allow a person in a teacher training program to transfer hours earned in one curriculum to transfer a portion of those hours to a cosmetology teacher training curriculum.

That same paragraph (h) is unclear exactly how many hours may be transferred between which programs. The first sentence allows “up to 50% of all credit earned in an approved esthetician or manicurist teacher training program” to be transferred to a cosmetology teacher training program. A manicurist teacher training program requires 320 hours and an esthetician teacher training program (Rule 14L .0216) requires 650 hours. That translates to 160 hours and 325 hours respectively. However the next sentence states that a maximum of 160 hours earned in either of those training programs may be transferred “between programs.” These allowances and limitations are unclear in a number of respects (and admittedly this analysis is in some cases a different way of phrasing the same ambiguity problems found in this portion of the rule):

--
it is unclear whether the maximum in the second sentence is intended to limit the 50 percent in the first sentence;
--
it is unclear whether the limit in the second sentence is intended to limit the maximum in the first sentence as to what can be transferred between the manicurist and esthetician teacher training programs only – and hence the use of “between” and not “among” – and not to limit the amount that can be transferred into the cosmetology teacher training program curriculum ; and
--
in other words, it is unclear whether the maximum in the second sentence applies only to manicurist and esthetician teacher training programs, and not to cosmetology teacher training programs.
Joseph J. DeLuca, Jr.

Commission Counsel

