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STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:

6714 Mail Service Center

Raleigh, NC 27699-6714
	Street address:

1711 New Hope Church Rd

Raleigh, NC 27609-6285



July 15, 2010
Paul Harris
Board of Funeral Service
1033 Wade Avenue, Suite 108
Raleigh, NC  27605
Re:  21 NCAC 34A .0203
Dear Mr. Harris:

At its July 15, 2010 meeting the Rules Review Commission objected to the above-captioned rules in accordance with G.S. 150B-21.10. 
The Commission objected to this rule based on lack of statutory authority and necessity.  The statement found in lines 8 – 10 “provided, however, that such suspension [of an agency’s right to expend its funds found in G.S. 93B-2(d)] shall be lifted and such escrow shall terminate immediately upon deposit of the delinquent report … requested” is either unnecessary or outside its authority to proclaim.
If such statement is a correct interpretation or implementation of the law and the suspension of the board’s authority to spend its money is ended when the board puts the report in the mail, then it is unnecessary for the board to say this. The right to spend its own money and implement its own budget does not directly affect the rights or obligations of either the board’s regulated licensees and applicants or the general public. It affects only the operation of the board. Such a rule is unnecessary.
This portion of the rule is also the board’s own legal interpretation regarding the operation of G.S. 93B-2. The board has cited no authority to issue such a legal interpretation.  If the board happened to be wrong in its interpretation of when the suspension is lifted, it would be outside the board’s authority to overrule other state law 
that governs when the suspension is lifted.

Note that if the board stated only that it would start operating according to its budget and expending board funds when it put the report in the U.S. mail, that would be within its authority.

Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission’s action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.


Commission Counsel

JJD:jbe
July 15, 2010

Paul Harris

Board of Funeral Service

1033 Wade Avenue, Suite 108

Raleigh, NC  27605

Re:  21 NCAC 34B .0311

Dear Mr. Harris:

At its July 15, 2010 meeting the Rules Review Commission objected to the above-captioned rule in accordance with G.S. 150B-21.10. 
The Commission objected to this rule based on ambiguity.  The provisions in (b) concerning the requirements for continuing education (CE), renewal fees and application for and termination of “active military status” are unclear, if not actually confusing and contradictory.

The provisions in (b) appear to be an attempt to allow a licensed individual who is serving active military duty time an exemption from certain license renewal deadlines and requirements including CE requirements.  In (b)(2) the second sentence specifies that continuing education is not required for any year during which the applicant is on active military status. However the next sentence appears to contradict that by stating that time spent on active military status “shall apply to the total years [‘hours’?] of continuing education required ….” [Current CE requirements are five hours for each calendar year licensed.] One possible interpretation is that the time spent on active military status “shall apply” by being subtracted from the total CE required. At any rate the requirement or relaxation of the requirement is unclear.

In (b)(3) it is not clear when someone entitled to “active military status” but who has not yet applied for it or received it, loses the protection of (b)(2) and its provision that renewal fees or applications are not required during the period of active military status (line 22).

The first sentence of (b)(3) states that active military status terminates at the earlier of either when the person returns to practice or six months after severance from active military duty. The next sentence provides a grace period of six months after severance from active military duty to request active military status. But then the next sentence in the rule, lines 28 – 31, states that someone who fails to renew before the termination of active military status suffers a lapsed license and no waiver of CE requirements, renewal fees or reinstatement fees. It is unclear if these penalty provisions would apply to someone who was an “active military person[nel]” but had not yet been placed on active military status by the board, had returned from military service and was still entitled to apply for and receive active military status.

Adding to the clarity issues in (b)(3) is the problem that there are three different topics within this sub-paragraph, termination of active military status, application deadline for active military status, and deadline and penalty for failure to renew the license when returning from active military status. They are bundled together when they should be separate and are not arranged in any logical order.

Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission’s action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.


Commission Counsel

JJD:jbe

July 15, 2010

Paul Harris

Board of Funeral Service

1033 Wade Avenue, Suite 108

Raleigh, NC  27605

Re:  21 NCAC 34D .0203

Dear Mr. Harris:

At its July 15, 2010 meeting the Rules Review Commission objected to the above-captioned rule in accordance with G.S. 150B-21.10. 
The Commission objected to this rule based on failure to comply with The Administrative Procedures Act.  The agency has not made the requested technical changes in violation of G.S. 150B-21.10.
Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission’s action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.


Commission Counsel

JJD:jbe
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