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STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:

6714 Mail Service Center

Raleigh, NC 27699-6714
	Street address:

1711 New Hope Church Rd

Raleigh, NC 27609-6285



February 19, 2010
Teresa J. Smith
DHHS/Division of Medical Assistance
2501 Mail Service Center
Raleigh, NC  27699-2501
Re:  10A NCAC 22M .0102
Dear Ms. Smith:

At its February 18, 2010 meeting the Rules Review Commission objected to the above-captioned rule in accordance with G.S. 150B-21.10.
The Commission objected to the rule based on ambiguity.  Paragraph (a) limits membership on the Drug Use Review Board to three one year terms.  One of the members is required to be the Division Drug Use Review Coordinator.  It is not clear what happens if the same person holds this position more than three years.  He would not be eligible for membership but would be required to be a member.
Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission's action, please let me know.
Sincerely,

Robert A. Bryan, Jr. 

Commission Counsel

RAB:tdc
February 19, 2010

Teresa J. Smith

DHHS/Division of Medical Assistance

2501 Mail Service Center

Raleigh, NC  27699-2501

Re:  10A NCAC 22O .0118
Dear Ms. Smith:

At its February 18, 2010 meeting the Rules Review Commission objected to the above-captioned rule in accordance with G.S. 150B-21.10.

The Commission objected to the rule based on lack of statutory authority and ambiguity.  Sub-paragraph (a)(5) references the "CMS Drug Efficacy Study Implementation List."  There is no such list.  The FDA conducts the drug efficacy studies and periodically publishes a DESI notice in the Federal Register.  The language is either wrong or misleading.  It is thus unclear.  In (b), it is not clear what the agency is trying to accomplish by saying "the Division may use a certification form."  There does not appear to be any authority for the agency to set the requirements in (d) and (e).  These are rules about the practice of pharmacy and are more appropriate for adoption by the Pharmacy Board.  In (h), it is not clear what drugs are documented on the NC DMA Pharmacy Benefit Management website.  There is no authority cited for the agency to set this requirement without going through rulemaking.  In addition S.L. 2009-451, s.10.58(d)(28) prohibits the agency from imposing prior authorization requirements on medications prescribed for treatment of mental illness and HIV/AIDS.  There is therefore no authority to adopt a rule not exempting them.

Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission's action, please let me know.
Sincerely,

Robert A. Bryan, Jr. 

Commission Counsel

RAB:tdc
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