
RULES REVIEW COMMISSION

August 23, 2007

MINUTES
The Rules Review Commission met on Thursday, August 23, 2007, in the Assembly Room of the Methodist Building, 1307 Glenwood Avenue, Raleigh, North Carolina.  Commissioners present were:  Jeff Gray, Jennie Hayman, Thomas Hilliard, John Lewis, Robert Saunders, Mary Shuping, John Tart, and Judson Welborn.  Dan McLawhorn, who has been nominated for appointment to the Commission, was also in attendance.
Staff members present were: Joseph DeLuca and Bobby Bryan, Commission Counsel and Dana Vojtko, Publications Coordinator.

The following people were among those attending the meeting:

Felicia Williams

Office of Administrative Hearings

Molly Masich


Office of Administrative Hearings

Nancy Pate


Department of Environment and Natural Resources

Barry Gupton


NCDOI-Building Code Council

Jonathan Womer

Office of State Budget and Management

Ellie Sprenkel


Department of Insurance

Glenda Artis


DHHS/Division of Aging and Adult Services
Louis Zeller


Blue Ridge Environmental Defense League

Erin Gould


Department of Labor

Carlotta Dixon


DHHS/Division of Social Services

Bob Hensley


DHHS/Division of Social Services

Mike Lopazansky

DENR/Division of Coastal Management

Jack Butler


DENR/Division of Waste Management

John Powers


DENR/Division of Waste Management

Ron Ennis


Department of Insurance

Jan Kinlaw


Department of Insurance

Delonda Alexander

Department of Environment and Natural Resources

Rose Williams


Department of Insurance

Vicky Young


Department of Insurance

Karen Cochrane-Brown
NC General Assembly Staff

Jan Andrews


Department of Insurance

Ruth Strauss


Department of Environment and Natural Resources

Matt Wegner


Department of Environment and Natural Resources

Kevin Leonard

Womble Carlyle Sandridge and Rice
Wendy Kelly


Helms Mullis and Wicker
Wallace Finlator

Attorney General's Office

Janet Shires


Department of Revenue

Sam Taylor


NC Association of Launderers and Cleaners
APPROVAL OF MINUTES

The meeting was called to order at 10:12 a.m. with Ms. Hayman presiding.  She reminded the Commission that all members have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the July 26, 2007 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS

15A NCAC 07H .1102, .1202, .1402, .2102, .2402, .2702 – Coastal Resources Commission.  The Commission approved the rewritten rules submitted by the agency.
15A NCAC 07M .0307 – Coastal Resources Commission.  The Commission approved the rewritten rule submitted by the agency.
17 NCAC 10 .0505, .0507 – Department of Revenue.  The Commission approved the rewritten rules submitted by the agency.

21 NCAC 26 .0207, .0301 – Board of Landscape Architects.  No rewritten rules have been submitted and no action was taken.
903.2.1.2:  Building Code Council – No action was taken.  The objection is under discussion by a committee of the Building Code Council.  A response is expected for the September meeting.

LOG OF FILINGS

Chairman Hayman presided over the review of the log of permanent rules.  All rules were approved unanimously with the following exceptions:
Prior to the review of the rules from the Medical Board including the rules for the Perfusion Advisory Committee, Commissioner Lewis recused himself and did not participate in any discussion or vote concerning these rules because he is a public member of the Medical Board.  His written explanation is part of the record of the meeting.
04 NCAC 05B .0105:  Cemetery Commission - The Commission objected to this Rule due to lack of statutory authority and ambiguity.  In (d), it is not clear what the Cemetery Commission would consider "good cause".  While G.S. 150B-4 allows agencies to refuse to issue a declaratory ruling when it finds that the issuance of it is undesirable for good cause, the agency is required to prescribe in its rules the circumstances when a ruling will not be issued.  Simply stating "good cause" does not fulfill that requirement.  This objection applies to existing language in the Rule.
15A NCAC 02S .0102:  Environmental Management Commission - The Commission objected to this Rule due to ambiguity.  In (31), page 3, it is unclear all the uses that may constitute “residential” land use. The definition begins with human habitation and then proceeds to similar types of use, even if not residential, where there might be similar potential for human exposure to various chemicals. However, lines 13 through 15 become quite sweeping where it starts to include other property uses based on the “exposure potential” and the “sensitive nature” of the potentially exposed “population” without giving any indication of what exposure is potentially significant or intended, what type of sensitivity is being considered, and what populations are being considered. Presumably the population includes plants and animals, based on their other rules and definitions.  The definition of “non-residential” is anything that is not “residential.” In the case of the latter definition it is so broad and sweeping that it becomes difficult to know where the line is drawn between the two.
Louis Zeller spoke on behalf of the Blue Ridge Environmental Defense League in opposition to the rule. Wallace Finlator and Sam Taylor spoke in support of the rule.

21 NCAC 65 .0301:  Board of Recreational Therapy Licensure - The Commission objected to this Rule due to lack of statutory authority and ambiguity.  It is unclear whether the field placement course requirement in (a)(3) is in addition to or may serve as one of the courses required in (a)(1).  Paragraph (a)(1) requires that an applicant for licensure must have completed three, four, or five courses (depending on the year licensure is sought; the number of required courses is increasing over time until 2010) meeting certain conditions set out in the paragraph. Paragraph (a)(3) requires a clinical course or internship. It would seem that based on the description provided that this course or internship could meet the requirements of (a)(1). The rule does not specify whether the clinical course or internship may be counted as one of the required courses.  There is no authority cited to require agency or college or university instructors who are supervising students to be licensed N.C. Recreational Therapists as set out in (b) and (c) This amounts to setting a job qualification for a college or university instructor or agency personnel. The requirement to be licensed when serving in this capacity may exist independently as a result of the practice act or accreditation requirements, but the board has not cited authority for it to set such a requirement as its own requirement.
21 NCAC 65 .0302:  Board of Recreational Therapy Licensure - The Commission objected to this Rule due to lack of statutory authority.  This rule is similar to the previous rule in requiring that a supervisor in a field placement experience be a licensed or otherwise credentialed person. For the same reasons as set out in the previous rule, you should object to this rule.  There is no authority cited to require that the person supervising students in the field placement experience be a licensed N.C. Recreational Therapist or Therapy Assistant as set out in (b)(4) lines 20 – 21 or other certification or licensure as set out in lines 22 - 25. This amounts to setting a job qualification for a field experience or agency supervisor. The requirement to be licensed when serving in this capacity may exist independently as a result of the practice act or accreditation requirements, but the board has not cited authority for it to set such a requirement as its own requirement.
R324:  Building Code Council – On the motion of Commissioner Gray, the Commission extended the period of review for this Rule.  The Commission desires to give Mr. John Hoomani, General Counsel for the Department of Labor, an opportunity to express his opposition to the rule and be available to answer questions.  The delay will not affect the proposed effective date of the rule. Kevin Leonard stood in favor of this rule and stated that he could return next month.
COMMISSION PROCEDURES AND OTHER BUSINESS

The meeting was adjourned at 11:37 a.m.

The next scheduled meeting of the Commission is Thursday, September 20, 2007.  The schedule currently provides for an orientation and training session for the Commissioners at 9:30 a.m. with the business portion of the meeting beginning at 1:30 or 2:00 p.m.
Respectfully,

Dana Vojtko
