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MINUTES
The Rules Review Commission met on Thursday, October 18, 2007, in the Assembly Room of the Methodist Building, 1307 Glenwood Avenue, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jeff Gray, Keith Gregory, Jennie Hayman, Clarence Horton, Dan McLawhorn, Mary Shuping, and David Twiddy.  
Staff members present were: Joseph DeLuca and Bobby Bryan, Commission Counsel and Dana Vojtko, Publications Coordinator.
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APPROVAL OF MINUTES

The meeting was called to order at 9:31 a.m. with Ms. Hayman presiding.  She reminded the Commission that all members have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the September 20, 2007 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS

15A NCAC 07J .0703 – Coastal Resources Commission.  No rewritten rules have been submitted and no action was taken.
15A NCAC 11 .0321, .0322, .0333, .0359, .1611- Radiation Protection Commission.  The Commission approved the rewritten rules submitted by the agency.
21 NCAC 26 .0207, .0301 – Board of Landscape Architects.  No rewritten rules have been submitted and no action was taken. Mr. DeLuca indicated that if rewritten rules or a compelling reason for not receiving rewritten rules are not received for the next meeting then he might be recommending that the RRC return the rules to the agency for failure to comply with the Administrative Procedure Act.
21 NCAC 30 .0611, .0613, .0614, .0615, .0619 – Board of Massage and Bodywork Therapy.  The Commission approved the rewritten rules submitted by the agency.
R324 – Building Code Council.  The Commission approved the rewritten rule submitted by the agency.  The Commission has received 10 letters of objection to the rule and the rule is submitted for legislative review.
LOG OF FILINGS

Chairman Haymen presided over the review of the log of permanent rules.  Chairman Haymen granted the request from Elaine Marshall, Secretary of State, for the Commission to move the rules for the Department of Secretary of State to the beginning of the log of rules.  
Prior to the review of the Secretary of State’s lobbying rules, Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because he is a registered lobbyist subject to these rules.  His written explanation is part of the record of the meeting.
Prior to the review of the Secretary of State’s cable franchise rules, Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because his law firm represents the City of Wilson, which has had a cable franchise agreement and he was, personally, retained by the City to monitor the legislation that enabled these rules.  His written explanation is part of the record of the meeting.
Prior to the review of the rules from the Private Protective Services Board (PPSB), Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because he teaches the Firearms Instructor Training Course for the PPSB that is the subject of rules 07D .0901, .0908, and .0909.  His written explanation is part of the record of the meeting.
Prior to the review of the rules from the Department of Health and Human Services (10A NCAC 41B), the Criminal Justice Education and Training Standards Commission, and the Private Protective Services Board (PPSB), Commissioner Gregory recused himself and did not participate in any discussion or vote concerning these rules because he is a criminal defense attorney.  His written explanation is part of the record of the meeting.
All rules were approved unanimously with the following exceptions:

18 NCAC 12:  Secretary of State, Lobbying Rules –  On a motion from Commissioner McLawhorn the Commission extended the period of review for these rules with the following stipulations:  the RRC should consider these rules immediately after the follow-up matters next month rather than waiting the statutorily allowed 70 days, the agency should be allowed to rewrite their rules to address any staff concerns or recommendations to object to a rule prior to the meeting, and all rewritten rules should be presented to the Ethics Commission in sufficient time prior to the RRC meeting to allow the Ethics Commission to submit comment to the RRC Commissioners and the RRC Commissioners to have sufficient time to consider those comments.  

The Secretary of State, Elaine Marshall, was not opposed to extending the period of review for these rules.
Secretary of State, Cable Rules – All rules were approved unanimously with the following exceptions: 
18 NCAC 13 .0402:  - The Commission objected to this rule based on ambiguity.  It is not clear what is meant by "a particular location."
18 NCAC 13 .0406:  Secretary of State - The Commission objected to this rule based on lack of statutory authority.  There is no authority cited, or need to accomplish the responsibilities of the Secretary shown, for items (6) and (7) in this rule.  Who prepared the map and the date of preparation of the map are irrelevant to understanding what the map is or accomplishing any other responsibility of the Secretary.
18 NCAC 13 .0412:  Secretary of State – This rule was withdrawn by the agency.

18 NCAC 13 .0417:  Secretary of State – This rule was approved by the Commission but the Commission has received 10 letters of objection to the rule and the rule is submitted for legislative review.
18 NCAC 13 .0801:  Secretary of State - The Commission objected to this rule based on a lack of statutory authority.  There is no authority cited for the agency to require that a separate annual service report be filed for each franchise.

Marcus W. Trathen and Mark Prak from the NC Cable Telecommunication Association spoke in opposition of the Cable Franchise rules.  Elaine Marshall, Ann Wall and Rodney Maddox spoke from the Secretary of State's office.
02 NCAC 09E .0116:  Board of Agriculture – This rule was approved by the Commission with Commissioner Gregory in opposition.  Kathy Davis, a NC dairy farmer spoke in opposition to this rule.  David McLeod spoke from the Board of Agriculture.  The Commission has received 10 letters of objection to the rule and the rule is submitted for legislative review.
10A NCAC 09 .0604:  Child Care Commission - The Commission objected to this rule based on ambiguity.  In (o), it is not clear what would constitute an "other approved device".  It is not clear what the standards for approval are.  If the only standards are those in the second sentence, then the word "approved" is not necessary and possibly misleading.  This objection applies to existing language in the rule.

10A NCAC 09 .0805:  Child Care Commission - The Commission objected to this rule based on lack of statutory authority.  The authority cited for this rule is authority for the Commission for Health Services (now Commission for Public Health) to adopt rules, not the Child Care Commission.  G.S. 110-91(1) gives the Commission for Health Services authority to adopt sanitation standards for childcare centers specifically including methods of food preparation and services.  This rule is a sanitation standard for serving food in a child care center.  The wrong agency is therefore amending this rule.  This objection applies to existing language in the rule.

10A NCAC 09 .2704:  Child Care Commission - The Commission objected to this rule based on ambiguity.  In (k), it is not clear what the second phrase, “or remains open for three consecutive years”, has as its subject.  If the subject is both the provider and the employed household member, it is not clear how an employed household member “remains open for three consecutive years.”
10A NCAC 67A .0107:  Social Services Commission - The Commission objected to this rule based on lack of statutory authority and lack of necessity.  Paragraph (d) sets no requirements and is thus unnecessary.  To the degree the manual attempts to set requirements not otherwise adopted by rule, there is no authority for it to do so.  This objection applies to existing language in the rule.

12 NCAC 07D .0601:  Private Protective Services Board - The Commission objected to this rule based on lack of statutory authority and ambiguity.  It is not clear what standards the Board will use approving a P.S.E. (Psychological Stress Evaluation) School.  There is no authority cited for the Board to set approval standards outside rulemaking.
12 NCAC 07D .0901, .0908, .0909, .0911:  Private Protective Services Board – These rules were withdrawn by the agency and will be refiled for next month's RRC meeting.

12 NCAC 09A .0206:  Criminal Justice Education and Training Standards Commission - The Commission objected to this Rule based on ambiguity.  It is unclear what the agency is trying to prohibit in the last sentence in (d).  It is not clear what is meant by "this allowance."  Presumably it has something to do with persons submitting matters to the Probable Cause Committee before it acts, but it is not clear what this maximum 48 hour time frame is.
15A NCAC 02R .0101, .0201, .0203, .0401, 0402:  Environmental Management Commission – These rules were approved with Commissioner Gray and Shuping in opposition.  Lisa Martin from the NC Homebuilders Association spoke in opposition to these rules.  The Commission has received 10 letters of objection to these rules and the rules are submitted for legislative review.
15A NCAC 03O .0503:  Marine Fisheries Commission - The Commission objected to this rule based on its lack of statutory authority and its lack of necessity.  If no rules have been adopted pursuant to G.S. 113-210(j), there is no authority for the Marine Fisheries Commission to require certification of completion of any training as it does in (h)(3).  If no rules for training have been adopted, the Subparagraph is not necessary because nothing is required.  This objection applies to existing language in the rule.
15A NCAC 07J .0701:  Coastal Resources Commission - he Commission objected to this rule based on its lack of statutory authority.  The Coastal Resources Commission has cited no authority for it to adopt rules determining what is the practice of law.  While paragraph (g) may be a correct statement of what the law is, it is beyond the authority of the agency to adopt it as a rule.
21 NCAC 57A .0201:  Appraisal Board - The Commission objected to this rule because it is unnecessary.  Most of the specific course requirements in this rule are paralleled in Rule 57B .0101.  It is not necessary to have them set out in both rules.

TEMPORARY RULES

Chairman Hayman presided over the review of the log of temporary rules.  The rules were approved unanimously. (amended November 16, 2007)

COMMISSION PROCEDURES AND OTHER BUSINESS

The Commission changed the date of the December meeting from December 20 to December 13.
The chairman noted that the rules committee should resume its meetings to discuss revising its procedural rules.  Commissioner McLawhorn indicated that he would like to be a part of that committee.

The meeting adjourned at 11:38 a.m.

The next scheduled meeting of the Commission is Thursday, November 15, 2007 at 10:00 a.m.
Respectfully Submitted,

Dana Vojtko
Publications Coordinator
