rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Office of Administrative Hearings
RULE CITATION:  26 NCAC 03 .0201

RECOMMENDED ACTION:


       
Approve, but note staff’s comment


Object, based on:



Lack of statutory authority

     X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

26 NCAC 03 .0201(d) is unclear and ambiguous in that the standard, “good cause,” is not defined.  Define “good cause” so the Administrative Law Judge and a party or person will know what constitutes good cause. 
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Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Office of Administrative Hearings
RULE CITATION:  26 NCAC 03 .0202

RECOMMENDED ACTION:


       
Approve, but note staff’s comment


Object, based on:



Lack of statutory authority

      X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

26 NCAC 03 .0202 contains contradictory language.  It first states that the petitioner’s attorney “shall” file a notice, then provides that any party “may” file the notice.

It is suggested that subsection (a) be reworded to state any party may file the notice, but the “petitioner, or the petitioner’s attorney or other representative, shall ensure that the notice is filed. 
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Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Office of Administrative Hearings
RULE CITATION:  26 NCAC 03 .0205

RECOMMENDED ACTION:


       
Approve, but note staff’s comment


Object, based on:



Lack of statutory authority

    X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

Define “good cause” so the Administrative Law Judge and a party or person will know what is meant to be “without good cause,” or define or describe with particularity what constitutes “without good cause.”

rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Office of Administrative Hearings
RULE CITATION:  26 NCAC 03 .0206

RECOMMENDED ACTION:


       
Approve, but note staff’s comment


Object, based on:



Lack of statutory authority

   X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

26 NCAC 03 .0206(a)(2) is unclear in that it uses the past tense “have occurred,” then requires that a private communication be disclosed at the beginning of the conference.

It appears as if the intent was to make parties aware that a private conference can occur and is allowable.  If this is the intent, it is suggested that the “have occurred” be changed to “may occur.” 

Also, it is suggested that subsection (a)(2) be referenced in 26 NCAC 03 .0206(b).
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Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Office of Administrative Hearings
RULE CITATION:  26 NCAC 03 .0207

RECOMMENDED ACTION:


       
Approve, but note staff’s comment


Object, based on:



Lack of statutory authority

  X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

26 NCAC 03 .0207(e) is unclear and ambiguous in that the standard, “good cause,” is not defined.  Define “good cause” so the Administrative Law Judge and a party or person will know what constitutes good cause, and whether the cause is beyond the control of the moving participant. 

Also, establish or differentiate between a “party” and a “participant.”  (This could be done in 26 NCAC 03 .0204(a) by stating that any person required to physically attend a mediation is a “participant.”)

