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STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:

6714 Mail Service Center

Raleigh, NC 27699-6714
	Street address:

1711 New Hope Church Rd

Raleigh, NC 27609-6285



March 18, 2010
Charles F. McDarris
Private Protective Services Board
434 Fayetteville Street, Suite 2500
Raleigh, NC  27601
Re:  12 NCAC 07D .0405, .0702
Dear Mr. McDarris:

At its March 18, 2010 meeting the Rules Review Commission objected to the above-captioned rules in accordance with G.S. 150B-21.10. 
The Commission objected to Rule 12 NCAC 07D .0405 based on a failure to comply with the Administrative Procedure Act, G.S. 150B-21.10, by not making the requested technical changes.  In addition the Commission was concerned by the fact the seal pictured in the rule is not the official state seal.
The Commission objected to Rule 12 NCAC 07D .0702 based on lack of statutory authority and ambiguity.  The rule is either unclear or beyond the agency’s authority.
The agency has the statutory authority to charge a late fee of not more than $100.00 and charge it “to be paid within 90 days from the date the … registration … expires.” Both the fee and the time limit appear to be within the statutory limits. G.S 74C-9(e)(5).
However, adding the “to be paid within 30 days from the date the registration expires” is outside the agency’s authority if they intend to restrict the ability to pay a late fee to only 30 days since the statute authorizes it to be paid within 90 days.  It is unclear what the agency would charge, expect to charge, or enforce if a registrant applied for 
renewal after the registration has been expired for more than 30 days but less than 91 days. Given the statutory language in (e)(5) the agency would not be justified in refusing to renew a license within that time frame for failure to make the late fee payment within 30 days.
Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission’s action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.
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