rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission
RULE CITATION:
10A NCAC 70F .0102
RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous



X
Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

In (a), it is not clear how the length of the term of the license is determined.  The Commission has authority to set a term not to exceed 24 months but this rule does not set the term.
Paragraphs (b) through (e) are unnecessary to the degree they repeat G.S. 131D-10.3 (h) and without authority to the degree they differ.  Specifically, the 60 month probation licensing in paragraph (c) is not consistent with G.S. 131D-10.3(h)(2).

In (f), it is not clear what is the consequence of taking information into consideration.  It is not clear how the licensing authority will determine what use to make of this information in deciding whether or not to grant a license.

§ 131D‑10.3.  Licensure required.

(a)       No person shall operate, establish or provide foster care for children or receive and place children in residential care facilities, family foster homes, or adoptive homes without first applying for a license to the Department and submitting the required information on application forms provided by the Department.

(b)       Persons licensed or seeking a license under this Article shall permit the Department access to premises and information required to determine whether the person is in compliance with licensing rules of the Commission.

(c)       Persons licensed pursuant to this Article shall be periodically reviewed by the Department to determine whether they comply with Commission rules and whether licensure shall continue.

(d)       This Article shall apply to all persons intending to organize, develop or provide foster care for children or receive and place children in residential child‑care facilities, family foster homes or adoptive homes irrespective of such persons having applied for or obtained a certification, registration or permit to carry on work not controlled by this Article except persons exempted in G.S. 131D‑10.4.

(e)       Unless revoked or modified to a provisional or suspended status, the terms of a license issued by the Department shall be in force for a period not to exceed 24 months from the date of issuance under rules adopted by the Commission.

(f)        Persons licensed or seeking a license who are temporarily unable to comply with a rule or rules may be granted a provisional license. The provisional license can be issued for a period not to exceed six months. The noncompliance with a rule or rules shall not present an immediate threat to the health and safety of the children, and the person shall have a plan approved by the Department to correct the area(s) of noncompliance within the provisional period. A provisional license for an additional period of time to meet the same area(s) of noncompliance shall not be issued.

(g)       In accordance with Commission rules, a person may submit to the Department documentation of compliance with the standards of a nationally recognized accrediting body, and the Department on the basis of such accreditation may deem the person in compliance with one or more Commission licensing rules.

(h)       Except as provided in subsection (i) of this section, the Secretary shall not enroll any new provider for Medicaid Home or Community Based services or other Medicaid services, as defined in 42 C.F.R. 440.90, 42 C.F.R. 440.130(d), and 42 C.F.R. 440.180, or issue a license for a new facility or a new service to any applicant meeting any of the following criteria:

(1)       The applicant was the owner, principal, or affiliate of a licensable facility under Chapter 122C, Chapter 131D, or Article 7 of Chapter 110 that had its license revoked until 60 months after the date of the revocation.

(2)       The applicant is the owner, principal, or affiliate of a licensable facility that was assessed a penalty for a Type A or Type B violation under Article 3 of Chapter 122C, or any combination thereof, and any one of the following conditions exist:

a.         A single violation has been assessed in the six months prior to the application.

b.         Two violations have been assessed in the 18 months prior to the application and 18 months have not passed from the date of the most recent violation.

c.         Three violations have been assessed in the 36 months prior to the application and 36 months have not passed from the date of the most recent violation.

d.         Four or more violations have been assessed in the 60 months prior to application and 60 months have not passed from the date of the most recent violation.

(3)       The applicant is the owner, principal, or affiliate of a licensable facility that had its license summarily suspended or downgraded to provisional status as a result of violations under G.S. 122C‑24.1(a) until 60 months after the date of reinstatement or restoration of the license.

(4)       The applicant is the owner, principal, or affiliate of a licensable facility that had its license summarily suspended or downgraded to provisional status as a result of violations under Article 1A of Chapter 131D, or had its license summarily suspended or denied under Article 7 of Chapter 110 until 60 months after the date of reinstatement or restoration of the license.

(i)        The Secretary may enroll a provider described in subsection (h) of this section if any of the following circumstances apply:

(1)       The applicant is an area program or county program providing services under G.S. 122C‑141, and there is no other provider of the service in the catchment area.

(2)       The Secretary finds that the area program or county program has shown good cause by clear and convincing evidence why the enrollment should be allowed.

(j)        For purposes of subdivision (h)(2) of this section, fines assessed prior to October 23, 2002, are not applicable to this provision. However, licensure or enrollment shall be denied if an applicant's history as a provider under Chapter 131D, Chapter 122C, or Article 7 of Chapter 110 is such that the Secretary has concluded the applicant will likely be unable to comply with licensing or enrollment statutes, rules, or regulations. In the event the Secretary denies licensure or enrollment under this subsection, the reasons for the denial and appeal rights pursuant to Article 3 of Chapter 150B shall be given to the provider in writing. (1983, c. 637, s. 2; 2002‑164, s. 4.4; 2003‑294, s. 4.)

rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70F .0201
RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

This rule is not consistent  with Paragraph (d) of Rule .0202 of this Subchapter.  This rule requires private child placing agencies and residential maternity homes to be incorporated.  Rule .0202 (d) allows sole proprietorships and partnerships.  It is not clear what the requirements are.

rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70F .0202

RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

Paragraph (d) is not consistent with Rule .0201 of this Subchapter.  Rule .0201 requires private child playing agencies and residential maternity homes to be incorporated.  This rule in (d) allows sole proprietorship and partnerships.  It is not clear what the requirements are.

In (f) it is not clear what is meant by “periodically.”

§ 131D‑1.  Licensing of maternity homes.

(a)       The Department of Health and Human Services shall inspect and license all maternity homes established in the State under rules adopted by the Social Services Commission. The Commission shall adopt rules establishing educational requirements for executive directors and staff employed in maternity homes.

(b)       Facilities subject to the provisions of this section shall include:

(1)       Institutions or homes maintained for the purpose of receiving pregnant women for care before, during, and after delivery, and

(2)       Institutions or lying‑in homes maintained for the purpose of receiving pregnant women for care before and after delivery, when delivery takes place in a licensed hospital. (1868‑9, c. 170, s. 3; Code, ss. 2332, 2333; Rev., ss. 3914, 3915; 1917, c. 170, s. 1; 1919, c. 46, ss. 1, 2; C.S., s. 5006; 1925, c. 90, ss. 1, 2; 1927, c. 65; 1931, c. 175; 1937, c. 319, s. 2; c. 436, ss. 3, 5; 1941, c. 270, s. 1; 1945, c. 185; 1951, c. 103; c. 1098, s. 2; 1953, c. 117; 1955, c. 269; 1957, c. 100, s. 1; c. 541, s. 7; 1959, c. 684; 1961, c. 51, s. 2; 1965, cc. 391, 1175; 1969, c. 546, s. 1; 1973, c. 476, s. 138; 1981, c. 275, s. 2; 1997‑443, s. 11A.118(a); 
§ 131D‑10.5.  Powers and duties of the Commission.

In addition to other powers and duties prescribed by law, the Commission shall exercise the following powers and duties:

(1)       Adopt, amend and repeal rules consistent with the laws of this State and the laws and regulations of the federal government to implement the provisions and purposes of this Article;

(2)       Issue declaratory rulings as may be needed to implement the provisions and purposes of this Article;

(3)       Adopt rules governing procedures to appeal Department decisions pursuant to this Article granting, denying, suspending or revoking licenses;

(4)       Adopt criteria for waiver of licensing rules adopted pursuant to this Article;

(5)       Adopt rules on documenting the use of physical restraint in residential child‑care facilities; and

(6)       Adopt rules establishing personnel and training requirements related to the use of physical restraints and time‑out for staff employed in residential child‑care facilities.

(7)       Adopt rules establishing educational requirements for executive directors and staff employed by child placing agencies and residential child care facilities. (1983, c. 637, s. 2; 2000‑129, s. 2(a); 2007‑30, s. 2.)

 rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70G .0501

RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

G.S.131D-10.5(7) gives the Commission the authority to adopt educational requirements for the executive director and staff employed by child placing agencies.  There is no authority cited to set experience requirements as paragraphs (a), (b) and (c) do.

In (b) and (c), it is not clear what would constitute “a related field” to social work.

In (d), there is no authority cited for the agency to attempt to incorporate by reference a document of a State agency that has not been adopted as a rule.  In addition, the definition of “qualified professional” in 10A NCAC 27G .0104 includes requirements other than educational requirements that the cited authority gives the agency authority to adopt.
In (e), it is not clear what is meant by licensing social workers “and” “licensing worker.”
§ 131D‑10.5.  Powers and duties of the Commission.

In addition to other powers and duties prescribed by law, the Commission shall exercise the following powers and duties:

(1)       Adopt, amend and repeal rules consistent with the laws of this State and the laws and regulations of the federal government to implement the provisions and purposes of this Article;

(2)       Issue declaratory rulings as may be needed to implement the provisions and purposes of this Article;

(3)       Adopt rules governing procedures to appeal Department decisions pursuant to this Article granting, denying, suspending or revoking licenses;

(4)       Adopt criteria for waiver of licensing rules adopted pursuant to this Article;

(5)       Adopt rules on documenting the use of physical restraint in residential child‑care facilities; and

(6)       Adopt rules establishing personnel and training requirements related to the use of physical restraints and time‑out for staff employed in residential child‑care facilities.

(7)       Adopt rules establishing educational requirements for executive directors and staff employed by child placing agencies and residential child care facilities. (1983, c. 637, s. 2; 2000‑129, s. 2(a); 2007‑30, s. 2.)
§ 143B‑153.  Social Services Commission – creation, powers and duties.

There is hereby created the Social Services Commission of the Department of Health and Human Services with the power and duty to adopt rules and regulations to be followed in the conduct of the State's social service programs with the power and duty to adopt, amend, and rescind rules and regulations under and not inconsistent with the laws of the State necessary to carry out the provisions and purposes of this Article. Provided, however, the Department of Health and Human Services shall have the power and duty to adopt rules and regulations to be followed in the conduct of the State's medical assistance program.

(1)       The Social Services Commission is authorized and empowered to adopt such rules and regulations that may be necessary and desirable for the programs administered by the Department of Health and Human Services as provided in Chapter 108A of the General Statutes of the State of North Carolina.

(2)       The Social Services Commission shall have the power and duty to establish standards and adopt rules and regulations:

a.         For the programs of public assistance established by federal legislation and by Article 2 of Chapter 108A of the General Statutes of the State of North Carolina with the exception of the program of medical assistance established by G.S. 108A‑25(b);

b.         To achieve maximum cooperation with other agencies of the State and with agencies of other states and of the federal government in rendering services to strengthen and maintain family life and to help recipients of public assistance obtain self‑support and self‑care;

c.         For the placement and supervision of dependent juveniles and of delinquent juveniles who are placed in the custody of the Department of Juvenile Justice and Delinquency Prevention, and payment of necessary costs of foster home care for needy and homeless children as provided by G.S. 108A‑48;

d.         For the payment of State funds to private child‑placing agencies as defined in G.S. 131D‑10.2(4) and residential child care facilities as defined in G.S. 131D‑10.2(13) for care and services provided to children who are in the custody or placement responsibility of a county department of social services. The Commission shall establish standardized rates for child caring institutions. In establishing standardized rates, the Commission shall consider the rate‑setting recommendations provided by the Office of the State Auditor; and

e.         For client assessment and independent case management pertaining to the functions of county departments of social services for public assistance programs authorized under paragraph a. of this subdivision.

(2a)     The Social Services Commission shall have the power and duty to establish standards and adopt rules and regulations:

a.         For social services programs established by federal legislation and by Article 3 of G.S. Chapter 108A;

b.         For implementation of Title XX of the Social Security Act, except for Title XX services provided solely through the Division of Mental Health, Developmental Disabilities, and Substance Abuse Services, by promulgating rules and regulations in the following areas:

1.         Eligibility for all services established under a Comprehensive Annual Services Plan, as required by federal law;

2.         Standards to implement all services established under the Comprehensive Annual Services Plan;

3.         Maximum rates of payment for provision of social services;

4.         Fees for services to be paid by recipients of social services;

5.         Designation of certain mandated services, from among the services established by the Secretary below, which shall be provided in each county of the State; and

6.         Title XX services for the blind, after consultation with the Commission for the Blind.

Provided, that the Secretary is authorized to promulgate all other rules in at least the following areas:

1.         Establishment, identification, and definition of all services offered under the Comprehensive Annual Services Plan;

2.         Policies governing the allocation, budgeting, and expenditures of funds administered by the Department;

3.         Contracting for and purchasing services; and

4.         Monitoring for effectiveness and compliance with State and federal law and regulations.

(3)       The Social Services Commission shall have the power and duty to establish and adopt standards:

a.         For the inspection and licensing of maternity homes as provided by G.S. 131D‑1;

b.         Repealed by Session Laws 1999‑334, s. 3.5, effective October 1, 1999.

c.         For the inspection and licensing of child‑care institutions as provided by G.S. 131D‑10.5;

d.         For the inspection and operation of jails or local confinement facilities as provided by G.S. 153A‑220 and Article 2 of Chapter 131D of the General Statutes of the State of North Carolina;

e.         Repealed by Session Laws 1981, c. 562, s. 7.

f.          For the regulation and licensing of charitable organizations, professional fund‑raising counsel and professional solicitors as provided by Chapter 131D of the General Statutes of the State of North Carolina.

(4)       The Social Services Commission shall have the power and duty to authorize investigations of social problems, with authority to subpoena witnesses, administer oaths, and compel the production of necessary documents.

(5)       The Social Services Commission shall have the power and duty to ratify reciprocal agreements with agencies in other states that are responsible for the administration of public assistance and child welfare programs to provide assistance and service to the residents and nonresidents of the State.

(6)       The Commission is authorized and empowered to adopt such rules and regulations, not inconsistent with the laws of this State, as may be required by the federal government of grants‑in‑aid for social services purposes which may be made available for the State by the federal government. This section is to be liberally construed in order that the State and its citizens may benefit from such grants‑in‑aid.

(7)       The Commission shall adopt rules and regulations consistent with the provisions of this Chapter. All rules and regulations not inconsistent with the provisions of this Chapter heretofore adopted by the Board of Social Services shall remain in full force and effect unless and until repealed or superseded by action of the Social Services Commission. All rules and regulations adopted by the Commission shall be enforced by the Department of Health and Human Services.

(8)       The Commission may establish by regulation, except for Title XX services provided solely through the Division of Mental Health, Developmental Disabilities, and Substance Abuse Services, rates or fees for:

a.         A fee schedule for the payment of the costs of necessary child care in licensed facilities and registered plans for minor children of needy families.

b.         A fee schedule for the payment by recipients for services which are established in accordance with Title XX of the Social Security Act and implementing regulations; and

c.         The payment of an administrative fee not to exceed two hundred dollars ($200.00) to be paid by public or nonprofit agencies which employ students under the Plan Assuring College Education (PACE) program.

d.         Child support enforcement services as defined by G.S. 110‑130.1. (1973, c. 476, s. 134; 1975, c. 747, s. 2; 1977, c. 674, s. 7; 1977, 2nd Sess., c. 1219, ss. 26, 27; 1981, c. 275, s. 5; c. 562, s. 7; c. 961, ss. 1‑3; 1983, c. 278, ss. 1, 2; c. 527, s. 2; 1985, c. 206; c. 479, s. 96; c. 689, s. 29f; 1991, c. 462, s. 1; c. 636, s. 19(d); c. 689, s. 105; c. 761, s. 28; 1993, c. 553, s. 46; 1995, c. 449, s. 4; c. 535, s. 32; 1997‑443, s. 11A.118(a); 1997‑456, s. 22; 1997‑506, s. 55; 1998‑202, s. 4(z); 1999‑334, s. 3.5; 2000‑111, s. 4; 2000‑137, s. 4(dd); 2000‑140, s. 99(a); 2006‑66, s. 10.2(c).)

rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70G .0503

RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

In (s), since the definition of “qualified professional” in Rule .0501 includes requirements beyond the cited authority for this rule, there is no authority cited for requiring a “qualified professional” to do anything.

 rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70G .0510

RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

In (c), it is not clear what the standards are for disposing of prescription medication.  The Pharmacy Practice Act does not appear to directly address the issue and the cited rule only applies to Pharmacy permit holders.

21 NCAC 46 .3001             PROCEDURE FOR DISPOSING OF DRUGS

(a)  All registrants under G.S. 90-85.21 shall develop and implement policies and procedures to insure that all out-dated, improperly labeled, adulterated, damaged or unwanted drugs or drug containers with worn, illegible or missing labels are destroyed or disposed of so as to render them unusable.

(b)  Any permit holder in possession of outdated, adulterated or unwanted drugs other than controlled substances may dispose or destroy such drugs by returning them to the manufacturer, by incineration at a properly permitted facility, or by any other means approved by the Board which will assure protection against unauthorized possession or use.  Destructions under this Paragraph taking place at the permit holder's premises shall be witnessed by a licensed pharmacist and documented.

(c)  Any permit holder in possession of any controlled substance and desiring or required to dispose of such substance may file a written request on a form provided by the Board for authority and instructions to dispose of such substance.  If destruction under this Paragraph takes place at the permit holder's premises such destruction shall be jointly witnessed by at least two licensed pharmacists approved by the Board.  All destructions of controlled substances shall be documented and the document shall be retained by the permit holder for a period of at least three years.  Copies of the document shall be sent to the Drug Enforcement Administration.

 

History Note:        Authority G.S. 90-85.6; 90-85.21;

Eff. October 1, 1993.

rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70G .0512

RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

In (d), while the Commission may have the authority to require training for foster parents who utilize physical restraint holds, there is no authority cited for setting occupational and training requirements for the instructors.

In (d), it is also not clear what physical restraint holds may be used by foster parents.  There is no authority cited to specify them on a website rather then by rule.

rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70H .0401
RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

There is no authority cited for the agency to set occupational standards for the executive director and staff other than educational requirements.  The rule goes beyond the cited authority in Paragraphs (a), (b), and (c).
In (b) and (c), it is not clear what is a “related field” or “related area of study” to social work.

rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70H .0406

RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

Paragraph (f) of this rule is apparently a legal conclusion on the part of the agency, and unless there is an un-cited statute consistent with the conclusion, apparently it is an incorrect conclusion.  G.S.132-1 appears to make this information a public record.  The agency has cited no authority for it to make exceptions to the Public Records Law.

§ 132‑1.  "Public records" defined.

(a)       "Public record" or "public records" shall mean all documents, papers, letters, maps, books, photographs, films, sound recordings, magnetic or other tapes, electronic data‑processing records, artifacts, or other documentary material, regardless of physical form or characteristics, made or received pursuant to law or ordinance in connection with the transaction of public business by any agency of North Carolina government or its subdivisions. Agency of North Carolina government or its subdivisions shall mean and include every public office, public officer or official (State or local, elected or appointed), institution, board, commission, bureau, council, department, authority or other unit of government of the State or of any county, unit, special district or other political subdivision of government.

(b)       The public records and public information compiled by the agencies of North Carolina government or its subdivisions are the property of the people. Therefore, it is the policy of this State that the people may obtain copies of their public records and public information free or at minimal cost unless otherwise specifically provided by law. As used herein, "minimal cost" shall mean the actual cost of reproducing the public record or public information. (1935, c. 265, s. 1; 1975, c. 787, s. 1; 1995, c. 388, s. 1.)
 rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70I .0405

RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

In (b), there is no authority cited for the agency to set experience requirements for executive directors of residential child care facilities.

In (f)(1)(A), there is no authority cited for the agency to set age requirements for direct care service personnel.

In (f)(3)(A), there is no authority cited for the agency to set age requirements for direct care service supervisory personnel.
In (g)(1) and (h)(1), it is not clear what is a “related field” to social work.  There is also no authority cited to set experience requirements for social workers and social work supervisors.
rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70I .0604

RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

In (v), it is not clear what the standards are for disposing of prescription medication.  The Pharmacy Practice Act does not appear to directly address the issue and the cited rule only applies to Pharmacy permit holders.

rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70I .0613

RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

In (j)(4), there is no authority cited for setting qualification and training requirements for instructors teaching physical restraint techniques.  The cited authority, G.S.131D-10.5(6) is authority to set requirements for staff, not those instructing them.

It is also not clear what holds are allowed.  There is no authority cited to set the requirements by reference to a department website.

rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70I .0901

RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

In (d), it is not clear what is meant by “two different types of occupancies.”
rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70K .0101

RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

It is not clear what is meant by “two or more type programs.”

rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70K .0103

RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous



X
Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

In (a)(2), it is not clear how an exact licensing period is determined.

In (d)(1), it is not clear what standards the licensing authority will use in approving a plan of correction.

In (e)(3), it is not clear what is the consequence of taking this information into consideration.  It is not clear how the licensing authority will determine what use to make of the information in deciding whether to grant a license..

Subparagraph (a)(2) and (e)(2) and (3) repeat portions of 10A NCAC 70F .0102 and are therefore unnecessary.

rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70K .0201

RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

The cited authority for this rule is to set educational requirements for executive directors and staff employed in maternity homes.  There is no authority cited for the agency to set experience or age requirements as the rule does in Subparagraphs (a)(1), (3), (4), (5), and (6).

In (a)(1) and (c), it is not clear how the Commission distinguishes between full time and part-time.
In (a)(2), it is not clear what is meant by “recognized and accepted by applicable professional associations and appropriate state licensing boards.”

In (a)(3) and (4), it is not clear what is meant by “related field” or “related area of study.”
§ 131D‑1.  Licensing of maternity homes.

(a)       The Department of Health and Human Services shall inspect and license all maternity homes established in the State under rules adopted by the Social Services Commission. The Commission shall adopt rules establishing educational requirements for executive directors and staff employed in maternity homes.

(b)       Facilities subject to the provisions of this section shall include:

(1)       Institutions or homes maintained for the purpose of receiving pregnant women for care before, during, and after delivery, and

(2)       Institutions or lying‑in homes maintained for the purpose of receiving pregnant women for care before and after delivery, when delivery takes place in a licensed hospital. (1868‑9, c. 170, s. 3; Code, ss. 2332, 2333; Rev., ss. 3914, 3915; 1917, c. 170, s. 1; 1919, c. 46, ss. 1, 2; C.S., s. 5006; 1925, c. 90, ss. 1, 2; 1927, c. 65; 1931, c. 175; 1937, c. 319, s. 2; c. 436, ss. 3, 5; 1941, c. 270, s. 1; 1945, c. 185; 1951, c. 103; c. 1098, s. 2; 1953, c. 117; 1955, c. 269; 1957, c. 100, s. 1; c. 541, s. 7; 1959, c. 684; 1961, c. 51, s. 2; 1965, cc. 391, 1175; 1969, c. 546, s. 1; 1973, c. 476, s. 138; 1981, c. 275, s. 2; 1997‑443, s. 11A.118(a); 2007‑30, s. 1.)
rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70K .0204

RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

In (l), it is not clear what the standards are for disposing of prescription medication.  The Pharmacy Practice Act does not appear to directly address the issue and the cited rule only applies to Pharmacy permit holders.

rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70K .0301

RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

In (d), it is not clear what is meant by “two different types of occupancies.”
rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited re at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Social Services Commission

RULE CITATION:
10A NCAC 70M .0303

RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

The wrong agency adopted this rule.  G.S.48-3-304(c) and 48-2-504 (c) give the Department of Health and Human Services, not the Social Services Commission authority to set maximum fees and to require that fees be waived.

In (c)(2), it is not clear what is meant by “State’s Established Income.”

§ 48‑2‑504.  Fee for report.

(a)       An agency that prepares a report to the court may charge the petitioner a reasonable fee for preparing and writing the report. No fee may be charged except pursuant to a written fee agreement which must be signed by the parties to be charged prior to the beginning of the preparation. The fee agreement may not be based on the outcome of the report or the adoption proceeding.

(b)       A fee for a report is subject to review by the court pursuant to G.S. 48‑2‑602 and G.S. 48‑2‑603.

(c)       The Department shall set the maximum fees, based on ability to pay and other factors, which may be charged by county departments of social services. The Department shall require waiver of fees for those unable to pay. Fees collected under this section shall be applied to the costs of preparing and writing reports and shall be used by the county department of social services to supplement and not to supplant appropriated funds. (1995, c. 457, s. 2.)
§ 48‑3‑304.  Fees for preplacement assessment.

(a)       An agency that prepares a preplacement assessment may charge a reasonable fee for doing so, even if the individual being assessed requests that it not be completed. No fee may be charged except pursuant to a written agreement which must be signed by the individual to be charged prior to the beginning of the assessment. The fee agreement may not be based on the outcome of the assessment or any adoption.

(b)       An assessment fee is subject to review by the court pursuant to G.S. 48‑2‑602 and G.S. 48‑2‑603 if the person who is assessed files a petition to adopt.

(c)       The Department shall set the maximum fees, based on the individual's ability to pay and other factors, which may be charged by county departments of social services. The Department shall require waiver of fees for those unable to pay. Fees collected under this section shall be applied to the costs of preparing preplacement assessments and shall be used by the county department of social services to supplement and not to supplant appropriated funds. (1995, c. 457, s. 2.)
Robert A. Bryan, Jr.

Commission Counsel

